
ATTACHMEI{I B
Novemb er 23,2015 Letter

IRGI to Tracie White and Curtis Stovall
COLORADO DEPARTMENT OF PUBLIC

HEALTH AND ENVIRONMENT

COxSNNT AGREEMENT SIGNED BY IRGI,
Jur.v 2912015 ("C4")



THE HAZARDOUS MATERIALS AI{D WASTE MANAGEMENT DIVISION

DEPARTMENT OF PUBLIC HEALTH AND ENVIRONMENT

STATE OF'COLORADO

CONSENT AGREEMENT Number:

IN THE MATTER OF IRG RßDEVELOPMENT I, LLC

l' This Consent Agreement ("Consent Agreement") is issued and entered into by the
Colorado Department of Public Health and Envfuonment, Haza¡dous Materials and ryaste

s authority under the
27, C.R.S., and Pa¡t

6 CCR 1007-3, with IRG Redevelopment I, 
("the Regulations')'

STATEMENT OF PURPOSE,

?' The purpose of this Consent Agreement is to establish the regulatory framework
between the Deparfinent and IRGI rehtãd to: (1) the performance oflimiteã initia pre-deve IRGI known as Lowry Vista, in which aporti Base landfill known as-Operable Unit 2 orou2
Regurations based on the crosure starus 

"r 
o.å:tt?ååïilå'¡rîîït *îi ,äi,iäÎ,î,å;

pre-development activities are protective of human health *d t¡r environment.

3' Lowry Assumption, LLC (LAC) is cunently performing the post closure carerequirements for olJz, pursuant to ionsent Agråement Ot-õg-oz-'O2 between the

Closure Plan').

4' IRGI is not a party to the 2002 Consent Agreement or the post Closr¡re plan.
Remediation and post closure of OTJ2 is conducte¿ Uj, feC and fi¡ance¿ Uy ne United
StatBs Air Force ("USA¡r'1 in accordance with the Cooperative Agreement for
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Environmental Services between USAF, Lowry Economic Redevelopment Authority, and
Lowry Assumption, LLC (the "Cooperative Agreement"). The Pðst Closure plan and
Cooperative Agreement do not contemplate the limited initial pre-development activities
proposed by IRGI.

5. On December 10, 20L3,IRGI submitted a Revised Cap Penetration plan þr
Subsurface Soil Borlngs ("CPP") to the Department for review and approval. Ttre ipp
proposes to penetrate the current OU2 cap to collect geotechnical, soils, groundwater, and
soil gas data related to IRGI's anticipated redevelopment of the site. 

-The 
Depar:tment

approved the CPP with conditions on December 23,2013..

9 On September 28, 20L2,IRGI submitted a Request to Stocþíte Soil on OI,l2
Land/ìil Cap. ('SSP') to the Department for review and approval. This rôquest was revised
on November 12, 2012. On December 2, 2013, nCI submitted a Sticþite Financial
Assurance Cost Estimatg an| stocþite Removal Timeframe Extensioz. The SSp proposes
to stockpile soil on the landfill cover for IRGI's anticipated redevelopment of the site. ttre
Department approved the ssP with conditions on December 3l,2oll.

7. On December 6,2013,IRGI submitted to the Department a Field Investigation
Work Plan for OU2 and on December 19,2OI3,IRGI submiited a Field InvestigatioiWork
Plan Financial Assurance Cost Estimate for OU2 ("FIWp"¡. The FIWP outli-nes a scope
of subsu¡face boring investigations on OU2 to support IRéI's redevelopment of the siie.
The Departrnent approved the FIWp with conditionJon December 31,20i3.

I The CPP, SSP, SSP Assurances and the FIWP comprise all of the limited pre-
development activities contemplated by this Consent Agreement. These limited þe-
development activities proposed by IRGI may have an impact on OU2 in relation to the
inttgttv of the landfill cap; the effectiveness of drainage and erosion controls; slope
stability and groundwater conhol systems.

9' This Consent Agreement intends for IRGI to assume the additional post clos¡re
obligations, which are directly related to IRGI's limited pre-development activiiies.

FINANCIAL RESPONSIBILTY

10. IRGI shall provide financial assurance in apcordance with the Colorado
Hazardous Waste Regulations ("the Regulations"), 6 CCR I0O7-3,partZ66,related to its
activities associated with its CPP, as approved by the Department. The mechanism for
IRGI's financial assurance must be approved by the Deparbrent prior to commencement of
any pre-development activities. The amount of finanõial assurance required will be the
amount necessary to: (l) restore OU2 to its cunent closure condition, as set forth in the
Phase 2 Corrective Action Plan, (2) cover the costs to repair and restore OU2 in response to
the activities performed under the CPP, (3) cover the òosts to repair and restore OU2 in
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response to the activities performed under the CPP, and ( ) include costs that will be
incr.¡rred by the Department for regulatory oversight to repair and restore oU2.

11. IRGI shall comply with the requirements of Section266.l3, regarding the cost
estimate for activities associated with the CPP, SSP and FIWP required by this Consent
Agreement.

12. IRGI shall provide and maint¿in liability coverage pursuant to Pa¡t 266J6 for
olaims arising ûom activities conducted pursuant to this Consent Agreement. IRGI shall
provide liability coverage for sudden and non-sudden occurrences arising from activities
conducted pursuant to this Consent Agreement.

13. IRGI shall comply with the requirements of Seotion 266.17, regarding the
incapacity of IRGI, guarantors, or financial institutions issuing financial instruments
required by this Consent Agreement.

DISPUTE RESOLUTION

14. It is the intention of the parties that all disputes are resolved at the lowest possible
level of authority as expeditiously as possible wilhin the following framework. All
timeframes for resolving disputes below may be lengthened by mutual consent.

15. Should the parties be unable to agree regarding any mattel subject to this Consent
Agreement either party may submit a notice of díspute in writing as soon as practicable,
but in no event to exceed ten (10) days of the failure to agree, to the designated
representative of IRGI and the Hazardous Materials and V/aste Management Remediation
& Restoration Program Manager.

16, Should the designated representatives of IRGI and the Hazardous Materials and
Waste Management Division Remediation & Restoration Program Manager be unable to
agree within ten (10) days of the other Party's receipt of the Notice of Dispute, the matter
shall be elevated to the designated representatives of IRGI and the Division Director,
Hazardous Materials and Waste Management Division, Colorado Department of Public
Health and Environment, If agreement carurot be reached within ffiõnff (20) days, the
Department shall confirm or modiff its decision within an additional fourteen (14) days,
and the confrrmed or modified decision shall be deemed effective and subject to appealin
accordance with the Act.

NOTICES

17. Whenever any person gives or serves any Notice under this Consent Agreement
(the term 'Notice" as used herein includes any demand or other communication with
respect to this Consent Agreement), each such Notice shall be in u¡riting and shall be
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de delivered to the person being served or

,f, 
(ii) three (3) business days añer deposit

requested, or (iii) when delivered, if an erec åit#i.Ti"oi."rilii1,iläi#ïä;
the Colorado Electonic Transaptions Act:

To IRGI: IRGI Redevelopment I, LLC
8044 Montgomery Road, Suite Zl0
Cincinnati, OH45236
Attention: Peter M. Goffstein, Senior Vice president

To the Department: Curt Stovall and Tracie White
Colorado Deparfrnent of Public Health and Environment
4300 Cherry Creek Drive South, B2
Denver, Colorado 80246-1530

Any party may change its address or the individual to whose attention a Notice is to be sent
hereunder by giving written notice to the other parfy in compliance with the provisions of
this Section.

REIMBURSEMENT OT' COSTS

18' Reimbursement of all state services shall be through and in accordance with the
Colorado Solid Waste Regulations, 6 CCR 1007-2.

MODIFICATIONS

19. The parties may modifu this Consent Agreement by witten amendment duly
signed and authorizedby both parties,

SUCCESSORS AND ASSIGNS

20. This Consent Agreement shall inure to the benefit of and be binding upon the
parties hereto and thei¡ respective successors and assigns.

21, IRGI shall submit a Notice of Completion to the Department upon completion of
the cPP and sPP activities subject to this consent Agreement.
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22.

(a)

TERMINATION

The parties may terminate this consent Agreement upon one of the following:

Completion of the activities contemplated by this Consent Agreement and
restoration of OU2 as required by the Department;

The Deparhnent and IRGI entering into a subsequent agreement¡ or

Muttral agreement of the parties.

(b)

(c)

[Signature Pages follow]
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CONSENT AGREEMENT
IN TI{E MATTER OF'IRG REDEVELOPMENT I, LLC
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AUTHORTZ.ATION TO SIGN

23. The undersigned warrant that they are authorized to legally bind their respective
principals to this Consent Agreernent, This Consent Agreement may be executed in
multiple counterparts, each of which shall be deemed an original, but all of which shall
constitute one and the same Consent Agreement.

FOR TIIE DEPARTMENT:

Curt Stovall Date
(Title)

Tracie White Date
(Title)
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CONSENT AGREEMENT
IN THE MATTER OF IRG REDEVELOPMENT I,LLC
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AUTHORIZATION TO SIGN

24, The undersigned warrants that he is authorized to legally bind his respective
principals to this Consent Agreement. This Consent Agreement may be executed in
multþle counterparts, each of which shall be deemed an original, but all of which shall
constitute one and the same Consent Agreement.

FOR IRGI:

1.1 tl
Peter Date
Senior Vice
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